) In the Circuit Court of the
) Ninth Judicial Circuit, in and for
) Orange County, Florida

STATE OF FLORIDA )
) Case No.: 482008-CF-0015606-O

V. ) Division 16

)

CASEY MARIE ANTHONY, )
)

Defendant. )

)

DEFENDANT’S REPLY TO THE STATE’S RESPONSE TO DEFENDANT’S
MOTION TO DECLARE § 921.141(5)(M) UNCONSTITUTIONAL FACIALLY AND AS
APPLIED

COMES NOW the Defendant, CASEY MARIE ANTHONY, by and through
undersigned counsel, and submits this reply to the State’s Response to Defendant’s Motion to
Declare § 921.141(5)(m) Unconstitutional Facially and as Applied. The defense, and Miss
Anthony, state the following: |

1. The State cites Francis v. State, 808 So0.2d 110 (Fla. 2001), for the proposition that §
921.141(5)(m) has previously been held constitutional by the Florida Supreme Court.

Miss Anthony expressly recognizes this on page four of her previously filed

memorandum of law on this subject. However, as Miss Anthony further stated, many

statutes which have now been held to be unconstitutional have been upheld at some point
in time.
2. The language of Fla. Stat. § 921.141(5)(m) is unconstitutional on its face. While the

State cites Florida decisions having to do with the term “familial or custodial authority,”

as applied to certain criminal sex offenses, those instructions are not given for, nor a part

of, § 921.141(5)(m). The fact that a term may be defined in a jury instruction for sex
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offenses does nothing to cure the constitutional deficient language of § 921.141(5)(m)
and its accompanying standard instruction.

As Miss Anthony argued in the above captioned motion and memorandum of law, §
921.141(5)(m) focuses exclusively on the characteristics of the victim. Because the
characteristics of the victim don’t always have a connection to the culpability of the
defendant for the capital crime, this victim-centric focus allows the aggravator to be
applied in situations where the punishment of death is not justified.

Previously, Florida courts have only applied § 921.141(5)(m) in cases where the victim
was found to be particularly vulnerable due to advanced age or disability. The novel
application of this aggravator to the instant case, as Miss Anthony previously argued,
would be an unconstitutional application.

For the reasons set forth in Miss Anthony’s original motion and memorandum of law the
State should be precluded from using Fla. Stat. § 921.141 (5)(m) as an aggravator to

support the decision to execute Miss Anthony.

WHEREFORE, the Defendant CASEY MARIE ANTHONY respectfully requests this

Honorable Court to to declare § 921.141(5)(m) unconstitutional and preclude its use in the case

at bar.

Respectfully s/ubmltted /

J. CHENEY MASON, one of the attorneys for

CASEY I\7RIE A177HONY

ANDRFA D. LYON, one of the attorneys for
CASEY MARIE/AN THONY
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Jose A. Baez

The Baez Law Firm
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JOSE A.B
CASEY M

EZ, one of thg/attorneys for
IE ANTHONY.



CERTIFCATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by U.S. mail, fax and/or hand-delivered to the OFFICE OF STATE ATTORNEY, 415N.

Orange Ave, Orlando, FL 32801 AND to the CLERK OF THE CIRCUIT COURT, 425 N.

Orange Avenue, Suite 410 Orlando, FL 32801, this 4 th day of : I(,LVZ C , 2010.
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—JOSE X. BAEZ, ESQUIRE
FL Bar No.: 0013232
522-Simpson Road

Kissimmee, Florida, 34744

Tel.: (407) 705-2626
Fax.: (407) 705-2625




